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. by other countries inwolved. 1
‘which seem to reduce the impoxztance of this question.

however, I will keep looking.

‘reserve- itself on certain aspects of a

‘to informal "understandings® to¢- get their way. However,.
- Ball says in a hearing that we could auote, there is no sharp.distinc-.
" tion between the two. methoas., It is mainly a matter of decree.

‘to reservations.

 ?elat1ve to the Treatmeﬂt of Prisoners of War.
that all POWs will be subjiect to the same judicial principles as the
‘captor's own servicemeny the reservation exempted these 'charged with

soldiers caught were g priori war crimina

“tortured U.S. manipulation of ¥similaires').

t)ﬂj& ﬁ

.To: M. Meselsom
Brem:s £, Lemgn
Re: Divergent "mdersianding” of az multila

I have as yet been unable to find a case where a narrow under-
standing by the United States of a treaty led to its invaldidation,
I have come to further comnclusions
If you wish,

The roblem

The International uou*t of Jusbzce, in an opinion regarding
reservations to the 1948 Convention on Genocide, established two
criteria for their evagluation. The ICJ saw a humenitarian treaty
as aimed a2t setting standards, but also in assuring their universality.
Thus, a reservation should not be dismissed out of hand, if it means
that the party will pull out of the agreement entirely. Reservations
were sanctioned if they seemnd "compatible with the purpose’® of the
Couvention. f

How strictiy wili natlons Vview the. combaﬁlblllty of an 1nte*-
pretatlon. Usually pretty broadly, accoxding to Prof. Chayes. ZEspe-
cially in the case of 2z aty wit “ a humanitarian goal, they will
settle for “half a ioaf“ il the altermative is no agreement. Thus,
it is not surprising to find such a dearth of cases where the’ agree-
ment degenerated, or even one party withdrew. If there are few cases
of this direct effect, there are some interesting analogies we car

draw w1$h Drev1ous U. é. experience,

The Reservation Process
The U.S. has supported the: pr1nczple of a partv 's zlﬁht to
“ulullateral.agreement The

legal proCess by which this is incorporated into the agreement is‘

difficult, and it is not surprising to find ngtions sometimes resorting
as Gec rce‘ '

The U.S. has not, however, always suppcrteﬂ other partles' resort
tndeed, we vociferously attacked the 1e¢1t11acv of a
ion Dv-the Soviet Union, North Vietnam, and. oth

to Article 85 of the 1948 Geqeva'Couvanbﬂop

The section provzaes

certain reservatl
Communist countries,.

North Vietnamls positidn was that .UsS.
als. Interestingly, this ™
stand was based on a strained interpretation of the original reservation

and convicted of war crimes.?

‘they had made in 1948; the argument was that the "and™ in the text

{this is rather like the -
This episode is signi~
ficant in that it demonstrates that the U,S. itself protested the

"misuse™ of the power to reserve. (from Harvard Law Review, Feb, 1967

One .small point we might make is that i1 séems traa;r;onal for

with the ou}er nations before it Iﬁﬁl*,_es uniiateral

was c1SJunct1ve-ratpe- than congunctive.

U.S. to consult
visions For-instamce; iR’ e May.17, 1960 hearing before the Senate
oreign Relatioms Comm., the Assist tant Chief of the Shipaing Div.e,
ept. of State, stateézjﬁThey ﬂlil not object tc ocur rese atlons,




itions, the U.S,
© bility of invalidation.

~withdraw if the treaty was violated.

" The 05510111ty of Inolesale Invalldatlon

~the most strlklng alssolutlons of agreements were-initiated by Nazi

‘is so unusual in having virtually all states in agreement,
‘unilateral compromise of a humanltarlan standard mlght make us. vul-

‘neraktle to such actlon.

-mean that. they would be today.

Fage 2

because they had '"been discussed informally with all of them.™

The treaty at issue was the International Convention for the

Prevention of Pollution of the Sea by 0il.

Response to Reservations o
Although there are few significant cases of destructive reserva-
position itself graphically demonstrates the possi-

The U.S., has continually asserted its right
to withdraw from a treaty. The opinion of the State Dept.'s Legal
Advisor (Chayes) regaralng the apbllcab111ty of the Nuclear rest Ban
Treaty in the event of a violation states:

In the case of multilateral treaties creating obliga-

tions necessariiy dependent on the corresponding per-

formance of other part1es, a breach by one Darty jus-

tifies withdrawal Dy any other party...The under-

taking of each Darty to refrain from testing nuclear .

weapons 1s given in return for a similar undertaxlng '

by each of tne other parties. ;
(from Digest of Int'l Law, State Dept., Vol. 14, p. 475}

In this case, Chayes was assuring the Senate that we could

But even when it was not, the
U.S. at times has withdfawn from an agreement. In preparation for
the war, the U.S. unilaterally suspended its Lecognltlon of the 1930

International Load Li ne Convention. (Digest of Int'l Law). We also
unzlaterally w;tharew Lrom the ¢nternatlonal Air'iransJort.Aareement

a new acreement;.

Although none of
rese;vaLzon, they demonstrate the tenuous nature or

these can be traced to anoLher'country‘s_
the agreement.

. Despite the Iack of crediblie preceaenié,fwe could:- imagine a -
convincing scenario for the fate of the Protocol. Interestingly,

Germany. Altholigh we can'f.argue that German repudiation.of alliances:
and arms limitations was z result of a changed Allied legal Tunder- 3
standing’ of the original terms of su rrender, it was clear that the
presence of a. demonstrably self-serving 1nterpretat10n prOV1ded the

pretext or even the provocation for belligerence. 4s the Protocol
a - U.S.:

Conclusion
an aﬁra1d that hﬂstory shows that partzes to an agreement

usually ended up being satisfied with "half a loaf. This. do€s not
But the stromgest arguments for.a

comprehensive reading still remain the stirategic and the mozal.




