DEPARTMENT OF STATE

Washington, D.C. 20520

November 24, 1971

Professor Matthew Meselson

The Biological Laboratories
Harvard University

16 Divinity Avenue :
Cambridge, Massachusetts 02138

Dear Matt,

When the guestion is whether something has
ever happened, it is very difficult to answer cate-
gorically that it hasn't. I do not know, and my
colleagues whom I have consulted do not know, of
any case in which treaty relations have been rejected
on the ground that the state newly acceding to a
multilateral treaty is violating the treaty at the
time of ratification. Of course, under the Vienna
Convention on the Law of Treaties, a material breach
of a multilateral treaty may .under appropriate circum-—
stances permit a party specially affected by the breach
to invoke the breach as a ground for suspending
operation of the treaty between it and the offending
state. Article 60 of the Vienna Convention, a copy
of which I attach, has, as you will notice, a range
of remedies for the violation of a treaty.

Hans Blix, the Legal Adviser to the Swedish
Foreign Ministry, told me that Mrs. Myrdal had raised
this same range of questions with him.

I am so glad that we can keep in touch during
this year in Washington. When may we next expect you?

With warm regards to you and Susan,

As ever,
i

Richard R. Baxter
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Unless in 2 case falling under paragraph 1(a) the (redty otherwise
--pvides, the parties in question shall notify the other parties of.their in-
-tion to conclude the agreement and of those pxowsmns of the treaty the
~neration of which they intend to suspend.

RTICLE 59

Terininalion 0r SuSpension af the operation of « o'rcaty
wnplied by conclwswn of a luter Wcaty

1. A treaty shall be CuLbu’lGTCd as ermmmc all the p“rtxes to it con-
la tcl treaty relating to the same subject- ilc«tbel' an
1e ther ireaty or-is-otherwise e shod that

uld be g‘ov roed by that

£

f.)

Tude
(2) it appears from th
the parties Intended that th he matter sho
‘ ireaty; or :
{b) the provisions of -the later treaty are so far incompatible with
- those of the Ou"‘lpl‘ one that the two treaties are not capable of
being applied at the same ti me

2, The carlie ireaty shall be cons1dered as only suspended in onevation
m the later treaty or is otherwise established that such was

5 Ton
e intention of the parties.

> A:»TICuE 80 <

icmmmwon o7 suspension of the operation of a treaty
as ¢ consequence of its breach

1. A materiel breach of a bilateral freaty by one of the paxn ties entitles
ite other to invoke the breach as a ground for tevmmabmg he treaty or
uspending its operation in whole or in par

2 A material breach of a *n’ﬂtxlateml treaty by onc of the parties en-

uiles:
(a) the other parties by Unanimous agreement to suspend the opera-
“tion of the treaty in whole or in part or to terminate it either:
(i) in the relation s DGEWGCL themsclves and the defauliing state;
or S
(11) as between all the parties;
(b) & party specially affected by the oreucn to invoke it as & ground
for suspending the operation of the treaty in whole or in part in
" the relations between itself and the defaulting state;

(¢) any party other than the defaulting state to invoke the breach
as & ground for suspending the o Mtvon of the treaty in whole

or in part with respect to itself i uﬂC trealy is of such 2 charac-
ter that a material breach of its provisions by one party radically
changes the position of every party with respect to the further

performandce of its obligations wnder the treaty.’
S A matemal breach o; & treaty, for the purposes of this article, consists
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(2) a repudiation of the treaty not sanctioned by the present Con
vention; or '

(b) the violation of a provision ecss mtial to-the accomplishment of

the objcet oxr purpose of the treaty N : e

4. The fozcgomz paragraphs are \wthouu prejudice to any provision in ."

the treaty applica blc in the event of a breach. . C AN

5. Paragraphs 1 to 2 do not apply to provisions relating to the protectivn SENA

of the human person contained in treatics of a humanitarian ch racter, in '

particular to provisions prohibiting any form of reprisals against persons
vrotected by such treatics. .

- ArrticLE 61

Supervening impossibility of performance

1. A party may invoke the impossibility of performing a treafy as o
ground f{or terminating or withdvawing {rom it if the impossibiiity r.
sults from the permanent disa ppcarancc or destruction of an' object in-
dispersable for the exceutlon of the treaty. If the impossibility is tene
porary, it may be invoked only as a grounct for suspending ’che operati
of the treaty. i o

2. Impossibility of performance may not be invoked "by 2, party as a
ground for terminating, withdrawing from or suspending the operatin:
of a treaty iffie impossibility-is the result of-a-breach by that party
either of an o’oligation under the treaty or of any: otﬂer internatio
obligation owed to any other party to the treaty.

AnrTIcLE 62
Fundamental change of circumstances

1. A fandamental c‘n*mc of cncumqtfmccs wmch has oceurred with o
gard to those existing at the time of the conclusion of a treaty, and whi-:
vas not forescen by the partics, may not be invoked as a ground for v+
minating or withdrawing from the t*eauy unless: '

(a) the existence of those circumstances constituted an essential
of the consent of the parties to be bound by the treaty; and

(b) the. effect of the change is radically to transform the cxtent o
obligations still to-be performed under the treaty.

2. A fundamental change of circunistances may not be invoked B0
oround for tevminating ov withd 1_-;1.\\’.111,@ from a freaty:

(a) if the treaty establishes a boundary; or

(b) if the fundamental cha,noc is the vesult of a breach b} the 1
invoking it either of an obligation under the treaty or of any '-"
international obligation owed to any other party to the tresty.”

3. If, under the forcgoing paragrapls, a party. may invoke 2
mental change of circumstances as a ground: for texmmatm" or with




