
DEPARTMENT OF STATE 

Washington, D.C. 20520 

November 24, 1971 

Professor Matthew Meselson 
The Biological Laboratories 
Harvard University 
16 Divinity Avenue 
Cambridge, Massachusetts 02138 

Dear Matt, 

When the question is whether something has 
ever happened, it is very difficult to answer cate­
gorically that it hasn't. I do not know, and my 
colleagues whom I have consulted do not know, of 
any case in which treaty relations have been rejected 
on the ground that the state newly acceding to a 
multilateral treaty is violating the treaty at the 
time of ratification. Of course, under the Vienna 
Convention on the Law of Treaties, a material breach 
of a multilateral treaty may under appropriate circum­
stances permit a party specially affected by the breach 
to invoke the breach as a ground for suspending 
operation of the treaty between it and the offending 
state. Article 60 of the Vienna Convention, a copy 
of which I attach, has, as you will notice, a range 
of remedies for the violation of a treaty. 

Hans Blix, the Legal Adviser to the Swedish 
Foreign Ministry, told me that Mrs. Myrdal had raised 
this same range of questions with him. 

I am so glad that we can keep in touch during 
this year in Washington. When may we next expect you? 

With warm regards to you and Susan, 

As ever, 

Richard R. Baxter 
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~, Unlc;ss ill a, case falling under l)aragl'aph 1 «t) tile t:'eaty otherwise 
: ;vriacs, the parties. in question shall notify the at-he:' parties of. their in­
: ::;ion to concludq the agreement :and of those provisions of the treaty the 
";,,:r;,tiOll of which' they intend to suspend. 

Alc'l'ICLE 59 

Termination or sllspcns'ion .of "tlw operation of a treaty 
~:mpZied by GoncZnsion of a later trMty 

1. ~\. Treaty shall be considered as terminated. if all the parties to it (;on­
·~::t1c .:1 lutcr treaty rcluting to the SalllG subjcct-1J.1attor and: 

(:;,) it appears from tllc later treaty o:cis 'otherwise established that 
the parties intended that the matter 'should be governed by that 
treaty; 0:: . 

(0) the provisions of ·the late}: treaty are so far incompatible with 
those of t)J.e 'eal'lier one t.l1at the two treaties are not capable of 
being applied at the same ti.mc. 

'J The carlie::: J~reaty shall be (;ons~dered as only suspended in operation 
:: it :lPPCal'S from the later treaty or is otherwise established that such was 
::.cintclltion of ~he parties. 

ARTICLE 60 ../ 
~ 

:Perrninaiion '01' su.spcnsion of the opemtion oj a treaty 
as c.. Gonseq~wnGe oj its breach 

1. A material breach of a b~lateral .treaty by one of the pal'LlCS entitles 
',::<: other to invoke i.he breach as a ground for terminating the treaty or 
'''''lC'10.111·()' its op"r~+;oY' :n whole 0'" ;n D""t . '. '! 1, .. c> ... IV ..... v... ~ J.... . -:- .L.I. 1 u....L • 

:!. A material breach of a multilateral treaty by one of the pa:,ties en­
~ltks : 

.1" 

(a) the other parties by unanimous agreement to suspend. the opcra-
. tion 6f the t:::eaty in whole or in part or to terminate it either: 

(i) in the relations between' themselves and' the defaulting state; 
or 

(ii) as between aU the parties; 

(b) a party .specially afi:eeted by the breach to invoke it as.a ground 
for suspending the operation of the treaty "in \vhole or in part in 
the relations between itself and. the defaulting' state; 

(c) any party other than the defaultinz state to invoke the breach 
as a ground for suspena.u1g the operation of the treaty in whole 
or in part '\vith respect to itself if the treaiy is of such a clu1.rac­
tcr that a material breac:l.( of its provision.s by one party radically 
changes the position of every pal'ty with respect to the fux·ther 
performance of its obligations tmder the treaty.' 

:~. ;.\ n1aterial nfcae:.h of a treaty, for the purp'Oses. of this ar~icle, COllSists 
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(a) a repudiation of the. tl'caty not sanctioned by the ·present .Co:"!­
yention; or 

(b) tile violation of a provision essential to· the accomplish111cnt of 
the object or·pu:-pose of '~h.e treaty_ 

4. The forcgoing paragraphs arc :without prejudice to aJ;ly provision ll: 

the trcaty apllJicablc i!l the ev.ent of a brcach_ 
G. Paragraphs 1 to 3 do not apply to provisions relating to the protect j'm 

of the human person eontainecl in treaties of a humanitarian c1{aractcr iii 

particular to pro~'isions prohibiting any form of reprisals again:st pCr~'()li') 
protected by such treaties. 

. ARTICLE 91 

Snpcrvcning impossibil'l:ty of performance 
.. ' 

1. A :part.y may invoke the impossibility of performing .no healy a, ;\ 
ground for terminating or withc1ralving" from it if the impossiblii!.y r.,: 
suIts from the permanent disappearance or destruction of an object" j". 
dispensable for the execution of the treaty. If the impossibility is ten:· 
porary, it may be invoked only as a grouncl for suspencling the opcr:lti":l 
of the treaty. .., 

2. Impossibility of. performance may not be in'.Tokec1 'by a. party a~ :.l 

ground for termin'ating, withdra'wing from or ~uspencling the opcr:,t!',:: 
of a ti-ea.t}r-ir·'Cne--impossibility--is the I'esultof":':a--bl'each by thr:t l~;lr::> 
either of an oblig~tion uncleI' the treaty or of any· other internatio!,;\; 
obligation owed to any other party to the tr~aty. 

._---- ------

ARTICLE 62 

JJ'undarnenta~ change of cirC~6rnstances 

1. A fnnclitmental change of circumstances which has occurred with :­
garcl to those existillg. at the time ·of t1lC eonclusiOll· of a treaty, and y;);:.:; 
,vas not foreseen by the parties, may Dot be invokecl as a grouilcL for .t,~. 
minating or ,vithclrawing from the treaty unless: 

(a) 

(0) 

the existence of those circumstances constituted an essential \;:".;.: 
of the conseht of the parties to be bound by the' tr~aty; and . 

the effect of the change is radically to transform the cxtC!i~ \.: 
obligations still to·be performecl uncleI' the treaty. 

2. A fundamcllta~ change of circunistances may not be invoked :,; : 
12:1'ou11r1 for trrm inating Or wi1.1lr1 rnwil1f!,' from n. tren.ty: . 

(a) if the ll'cat)- cstahllshci"l a lwunda1'.)'; 01' " 
(b) if the fU1~c1<1:mental change is. the result of a breach by the 1'< 

invoking it either of an obligation under the treaty or of any'···· 
inteniational obligation owecl to any other party to the b'~:::;:' . 

3. If, under tlle foregoing paragraphs, :.1. party. may invoh a f:::.· 

mental change of circumstances as a grouncl' for tcrmina.ting or y,"jt~:;:, . 

i'; ,1,,", I~t,· i \i" 

" J ' 


