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1 .i POSSIRLE RULES CONCERNING THE USE I N  WAR OF NON-LETHAL GAS 

Matthew Meselson 
Harvard U n i v e r s i t y  

Cambridge, Massachuset ts  

The Geneva P r o t o c o l  of 1925 p r o h i b i t s  t h e  u se  i n  war of 

" .  . . a sphyxia t ing ,  poisonous o r  o t h e r  gases  and o f  a l l  analo-  

gous l i q u i d s ,  m a t e r i a l s  o r  dev ices .  . . " Trom t i m e  t o  t i m e ,  ( l , 2 )  

i t  has  been asked whether o r  not  t h e  ~ r o h i b i t i o n  ex tends  t o  

t e a r  gas  o r  t o  c e r t a i n  o t h e r  non- l e tha l  gases .  

Without a t t empt ing  t o  d e a l  w i t h  t h e  a t t e n d a n t  i n t e r n a t i o n -  

a l  l e g a l  problems, 'it may, n e v e r t h e l e s s ,  be  u s e f u l  t o  cons ide r  

var ious  a l t e r n a t i v e  r u l e s  f o r  governing t h e  u s e  i n  war of  

non- le tha l  gases  and t o  e v a l u a t e  t h e  w o r k a b i l i t y  of such 

r e g u l a t i o n s  under f o r e s e e a b l e  wartime c o n d i t i o n s .  The fo l lowing  

p o s s i b l e  r u l e s  should be' cons idersd :  

A. Any non- l e tha l  g a s  may be used i n  war f o r  any purpose.  

B. Only s p e c i f i e d  non- l e tha l  g a s e s  may b e  used i n  war 

and t h e s e  may be  used f o r  any purpose.  

C. Only s p e c i f i e d  non- l e tha l  g a s e s  may b e  used i n  war . 

and such u s e  must be conf ined  t o  non- l e tha l  purposes .  

D. No gases  of  any kind may be  used i n  war,  no t  even f o r  

non- le tha l  purposes .  

(1 j Memorandum on Cnemicai Warfare,  United Kingdom De lega t ion  
t o  t h e  P repa ra to ry  Commission f o r  t h e  Geneva Disarmament 
Conference, Cmd.3747, Misce l laneous  No.17 ( 1 9 3 0 ) .  

August, 1968. 



Whatever r u l e  i s  chosen,  it shou ld  p o s s e s s  t h e  f o l l o w i n g  

a t t r i b u t e s :  

1. The d e f i n i t i o n  must b e .  c l e a r .  The d e s i g n a t i o n  

" n o n - l e t h a l  g a s "  i s  n o t  c l e a r .  Every g a s ,  even t e a r  

g a s ,  can  b e  l e t h a l  i n  s u f f i c i e n t  d o s e ,  o r  under  c e r t a i n  

c o n d i t i o n s .  The l e t h a l i t y  of p o t e n t i a l  war g a s e s  

forms a n  a lmost  c o n t i n u o u s  spec t rum,  w i t h  no  c l e a r  

d i v i d i n g  l i n e  a l o n g  t h e  s c a l e  o f  l e t h a l i t y .  T h i s  con- 

s i d e r a t i o n  a r g u e s  s t r o n g l y  a g a i n s t  r u l e  "A"'.  

I f  n o n - l e t h a l  g a s e s  a r e  t o  be  p e r m i t t e d ,  a  c l e a r  

d e f i n i t i o n  could  b e  a c h i e v e d  by s p e c i f y i n g  t h e  e x a c t  

chemica l  formulae  of  t h e  a l l o w e d  g a s e s ,  a s  env i saged  

under  r u l e s  "B" and "C",,  

2 .  The d e f i n i t i o n  o f  g a s e s  t o  b e  a l l o w e d ,  i f  any ,  

must n o t  o n l y  b e  c l e a r ,  it s h o u l d  l e n d  i t s e l f  t o  r a p i d ,  

r e l i a b l e ,  and s u s t a i n e d  a p p l i c a t i o n  under b a t t l e f i e l d  

c o n d i t i o n s .  It  ought  n o t  u n d u l y  tempt  v i o l a t i o n s  n o r  

s e t  t h e  s t a g e  f o r  e s c a l a t i o n  t o  p r o h i b i t e d  g a s e s .  F o r  

example, an  a t t a c k  i n  which a n  a l lowed n o n - l e t h a l  g a s  i s  used 

i n  c l o s e  b a t t l e f i e l d  c o o r d i n a t i o n  w i t h  c o n v e n t i o n a l  h i g h  

e x p l o s i v e  weapons . i n  o r d e r  t o  i n c r e a s e  t h e  e f f e c t i v e n e s s  



of t h e  l a t t e r  would tempt e s c a l a t i o n  t o  more powerful  

gases .  It would a l s o  f a c i l i t a t e  arrangements f o r  t h e  

employment of p o h i b i t e d  g a s e s ,  f o r  important  a s p e c t s  

o f ,  t h e  p r e p a r a t i o n s  f o r  g a s  w a r f a r e  a r e  t h e  same, 

whether t h e  g a s  i s  poisonous o r  no t .  

The use  of  non - l e tha l  g a s  i n  o rder  t o  enhance t h e  

l e t h a l i t y  of o t h e r  weapons would r o b  t h e  d i s t i n c t i o n  

between l e t h a l  and non- l e tha l  g a s e s  of much of  i t s  

s i g n i f i c a n c e .  A l a r g e l y  i n s i g n i f i c a n t  d i s t i n c t  i o n  i s  

u n l i k e l y  t o  be observed e i t h e r  very  sc rugu lous ly  o r  f o r  

very long.  

The above d i f f i c u l t i e s  could be a l l e v i a t e d  by con- 

f i n i n g  t h e  u se  of allowed g a s e s  t o  non- l e tha l  purposes ,  

making t h e  a c t u a l  e f f e c t  of  t h e  r e g u l a t i o n  govern ing  g a s  

war fa re  c o n s i s t e n t  w i t h  t h e  p h y s i o l o g i c a l  d i s t i n c t i o n  

between l e t h a l i t y  and n o n - l e t h a l i t y .  Such confinement 

might be at tempted i n  e i t h e r  of  two ways. A d i r e c t  

p r o h i b i t i o n  a g a i n s t  l e t h a l  u se  of allowed g a s e s ,  t h a t  i s  

r u l e  " C " ,  might be t h e  more s t r a i g h t f o r w a r d ,  b u t  it does  

not  seem l i k e l y  t h a t  any c l e a r  l i n e  between l e t h a l  and non- 

l e t h a l  a p p l i c a t i o n s  could be e s t a b l i s h e d  o r  main ta ined .  

Therefore ,  r u l e  " C "  appears  t o  be unworkable. 

However, t h e  use  of al lowed non- le tha l  g a s  might 



be s u f f i c i e n t l y  conf ined t o  non- l e tha l  purposes  by l e s s  

d i r e c t  means. Under r u l e  " B" , one might a l low on ly  t h o s e  

g a s e s  t h a t  a r e  g e n e r a l l y  u n s u i t a b l e  f o r  l a r g e  s c a l e  

o p e r a t i o n s  i n  suppor t  of l e t h a l  weapons. Ordinary t e a r  

g a s ,  chloroacetophenone,  may be such a  gas .  Use fu l  f o r  

r i o t  c o n t r o l  purposes  or  f o r  u s e  on smal l  a r e a s ,  i t s  

mi ldness ,  r e l a t i v e l y  l a r g e  weight  requi rements  and . i t s  

s h o r t  p e r s i s t e n c e  t ime  i n  t h e  open f i e l d  make it g e n e r a l l y  I 

I 

u n s u i t a b l e  f o r  l a r g e  s c a l e  employment. A r e s t r i c t i o n  under 

r u l e  " B" , al lowing on ly  chloroacetophenone,  would not  

p r o h i b i t  a t t em2ts  t o  u se  t h i s  subs tance  f o r  l e t h a l  o p e r a t i o n s ,  

bu t  it might hold  such use t o  r e l a t i v e l y  low l e v e l s  w i t h o u t  

p reven t ing  employment f o r  non - l e tha l  purposes .  

Although a  r e s t r i c t i o n  t o  t e a r  gas  under r u l e  "B" 

would be q u i t e  c l e a r  and might p rov ide  a ,workab le  and ' 

l a s t i n g  s tandard ,  t h e r e  i s  no q u e s t i o n  bu t  t h a t  t h e  

s i m p l e s t  r u l e  of a l l  i s  "no  g a s " .  There w a s  no s i g n i f i c a n t  

use  of  gas  of any kind i n  World War 11, demonstra t ing t h e  

w o r k a b i l i t y  of t h i s  s t anda rd  i n  a  very wide v a r i e t y  of  

m i l i t a r y  s i t u a t i o n s .  The c a s e  f o r  i t  has  been s u c c i n c t l y  

s t a t e d  by T .C .  S c h e l l i n g  i n  h i s  book A r m s  and I n f l u e n c e  

2 

(Yale  Un ive r s i t y  P r e s s ,  1 9 6 6 ) .  

'Some g a s 1  r a i s e s  complicated q u e s t i o n s . o f  
7 ,  

n l ~  c!-~ , r..::;? c , u.11~1 c r - . . . .- -., -- ? s ;  ' 1x0 

g a s  ' is sj.inple 2nd  un~ , r :~ . :>1 ,7u~ i?s .  Gas  oilly on 



m i l i t a r y  personne l ;  g a s  used o n l y  by defeding 
f o r c e s ;  g a s  only when c a r r i e d  by p r o j e c t i l e ;  
no g a s  wi thout  warning -- a  v a r i e t y  of l i m i t s  
i s  conce ivab le  ... But t h e r e  i s  a  s i m p l i c i t y  
t o  ' n o  g a s '  t h a t  makes it almost  un ique ly  a  
focus  f o r  agreement when each s i d e  can only 
c o n j e c t u r e  a t  what a l t e r n a t i v e  r u l e s  t h e  
o t h e r  s i d e  would propose and when f a i l u r e  a t  
c o o r d i n a t i o n  on t h e  f i r s t  t r y  may s p o i l  t h e  
chances f o r  acquiescence i n  any l i m i t s  a t  a l l .  

3.  L a s t l y ,  it i s  c l e a r l y  e s s e n t i a l  t h a t  r u l e s  

cover ing non- l e tha l  gases  be  accep ted  by t h e  commu- 

n i t y  of n a t i o n s .  Without a  uniform s t a n d a r d ,  no 

s tandard  i s  l i k e l y  t o  l a s t .  


